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The method of absentee voting has been said to be separable and distinct from the 
regular system of voting, and to be a new and different manner of voting from that 
previously known, and an exception to the customary and usual manner of voting. The right 
of absentee and disabled voters to cast their ballots at an election is purely statutory; absentee 
voting was unknown to, and not recognized at, the common law. 

 

   Romulo B. Macalintal a member of the Philippine Bar, sought the declaration of certain 
provisions of Republic Act No. 9189 (The Overseas Absentee Voting Act of 2003) as 
unconstitutional. Claiming that he has actual and material legal interest in the subject matter of this 
case in seeing to it that public funds are properly and lawfully used and appropriated, petitioner filed 
the instant petition as a taxpayer and as a lawyer. 

 

ISSUES: 

 

 1. Whether or not Section 5(d) of Rep. Act No. 9189 allowing the registration of voters who 
are immigrants or permanent residents in other countries by their mere act of executing an affidavit 
expressing their intention to return to the Philippines, violate the residency requirement in Section 1 
of Article V of the Constitution? 

2. Whether or not Section 18.5 of the same law empowering the COMELEC to proclaim the 
winning candidates     for national offices and party list representatives including the President and 
the Vice-President violate the constitutional mandate under Section 4, Article VII of the 
Constitution that the winning candidates for President and the Vice-President shall be proclaimed as 
winners by Congress? 

3. May Congress, through the Joint Congressional Oversight Committee created in Section 25 
of Rep. Act No. 9189, exercise the power to review, revise, amend, and approve the Implementing 
Rules and Regulations that the Commission on Elections shall promulgate without violating the 
independence of the COMELEC under Section 1, Article IX-A of the Constitution? 

 

HELD:  

 

   Petition partially granted. 

 

A. Does Section 5(d) of Rep. Act No. 9189 allowing the registration of voters who are 
immigrants or permanent residents in other countries by their mere act of executing an affidavit 
expressing their intention to return to the Philippines, violate the residency requirement in Section 1 
of Article V of the Constitution? 

Section 5(d) provides: 
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Sec. 5.  Disqualifications. – The following shall be disqualified from voting under this Act: 

d) An immigrant or a permanent resident who is recognized as such in the host country, unless 
he/she executes, upon registration, an affidavit prepared for the purpose by the Commission 
declaring that he/she shall resume actual physical permanent residence in the Philippines not later 
than three (3) years from approval of his/her registration under this Act. Such affidavit shall also 
state that he/she has not applied for citizenship in another country. Failure to return shall be cause 
for the removal of the name of the immigrant or permanent resident from the National Registry of 
Absentee Voters and his/her permanent disqualification to vote in absentia. 

 

Petitioner posits that Section 5(d) is unconstitutional because it violates Section 1, Article V of 
the 1987 Constitution which requires that the voter must be a resident in the Philippines for at least 
one year and in the place where he proposes to vote for at least six months immediately preceding 
an election. Petitioner cites the ruling of the Court in Caasi vs. Court of Appeals to support his 
claim.  In that case, the Court held that a “green card” holder immigrant to the United States is 
deemed to have abandoned his domicile and residence in the Philippines. 

 

Petitioner further argues that Section 1, Article V of the Constitution does not allow provisional 
registration or a promise by a voter to perform a condition to be qualified to vote in a political 
exercise; that the legislature should not be allowed to circumvent the requirement of the 
Constitution on the right of suffrage by providing a condition thereon which in effect amends or 
alters the aforesaid residence requirement to qualify a Filipino abroad to vote. He claims that the 
right of suffrage should not be granted to anyone who, on the date of the election, does not possess 
the qualifications provided for by Section 1, Article V of the Constitution. 

 

The seed of the present controversy is the interpretation that is given to the phrase, “qualified 
citizens of the Philippines abroad” as it appears in R.A. No. 9189, to wit: 

 

SEC. 2.  Declaration of Policy. – It is the prime duty of the State to provide a system of honest 
and orderly overseas absentee voting that upholds the secrecy and sanctity of the ballot.  Towards 
this end, the State ensures equal opportunity to all qualified citizens of the Philippines abroad in the 
exercise of this fundamental right. 

SEC. 3.  Definition of Terms. – For purposes of this Act: 

a) “Absentee Voting” refers to the process by which qualified citizens of the Philippines abroad, 
exercise their right to vote;… 

f) “Overseas Absentee Voter” refers to a citizen of the Philippines who is qualified to register 
and vote under this Act, not otherwise disqualified by law, who is abroad on the day of elections.   

SEC. 4.  Coverage. – All citizens of the Philippines abroad, who are not otherwise disqualified 
by law, at least eighteen (18) years of age on the day of elections, may vote for president, vice-
president, senators and party-list representatives.   

in relation to Sections 1 and 2, Article V of the Constitution which read: 

SEC. 1.  Suffrage may be exercised by all citizens of the Philippines not otherwise disqualified by 
law, who are at least eighteen years of age, and who shall have resided in the Philippines for at least 
one year and in the place wherein they propose to vote for at least six months immediately 
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preceding the election.  No literacy, property, or other substantive requirement shall be imposed on 
the exercise of suffrage. 

SEC. 2.  The Congress shall provide a system for securing the secrecy and sanctity of the ballot 
as well as a system for absentee voting by qualified Filipinos abroad. 

Section 1, Article V of the Constitution specifically provides that suffrage may be exercised by 
(1) all citizens of the Philippines, (2) not otherwise disqualified by law, (3) at least eighteen years of 
age, (4) who are residents in the Philippines for at least one year and in the place where they propose 
to vote for at least six months immediately preceding the election.  Under Section 5(d) of R.A. No. 
9189, one of those disqualified from voting is an immigrant or permanent resident who is 
recognized as such in the host country unless he/she executes an affidavit declaring that he/she 
shall resume actual physical permanent residence in the Philippines not later than three years from 
approval of his/her registration under said Act.   

 

Petitioner questions the rightness of the mere act of execution of an affidavit to qualify the 
Filipinos abroad who are immigrants or permanent residents, to vote.  He focuses solely on Section 
1, Article V of the Constitution in ascribing constitutional infirmity to Section 5(d) of R.A. No. 
9189, totally ignoring the provisions of Section 2 empowering Congress to provide a system for 
absentee voting by qualified Filipinos abroad. 

 

A simple, cursory reading of Section 5(d) of R.A. No. 9189 may indeed give the impression that 
it contravenes Section 1, Article V of the Constitution. Filipino immigrants and permanent residents 
overseas are perceived as having left and abandoned the Philippines to live permanently in their host 
countries and therefore, a provision in the law enfranchising those who do not possess the residency 
requirement of the Constitution by the mere act of executing an affidavit expressing their intent to 
return to the Philippines within a given period, risks a declaration of unconstitutionality.  However, 
the risk is more apparent than real.   

 

As the essence of R.A. No. 9189 is to enfranchise overseas qualified Filipinos, it behooves the 
Court to take a holistic view of the pertinent provisions of both the Constitution and R.A. No. 9189.  
It is a basic rule in constitutional construction that the Constitution should be construed as a whole.  
In Chiongbian vs. De Leon, the Court held that a constitutional provision should function to the full 
extent of its substance and its terms, not by itself alone, but in conjunction with all other provisions 
of that great document.  Constitutional provisions are mandatory in character unless, either by 
express statement or by necessary implication, a different intention is manifest.  The intent of the 
Constitution may be drawn primarily from the language of the document itself.  Should it be 
ambiguous, the Court may consider the intent of its framers through their debates in the 
constitutional convention. 

 

R.A. No. 9189 was enacted in obeisance to the mandate of the first paragraph of Section 2, 
Article V of the Constitution that Congress shall provide a system for voting by qualified Filipinos 
abroad.  It must be stressed that Section 2 does not provide for the parameters of the exercise of 
legislative authority in enacting said law.  Hence, in the absence of restrictions, Congress is 
presumed to have duly exercised its function as defined in Article VI (The Legislative Department) 
of the Constitution. 
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To put matters in their right perspective, it is necessary to dwell first on the significance of 
absentee voting.  The concept of absentee voting is relatively new.  It is viewed thus: 

 

The method of absentee voting has been said to be completely separable and distinct from the 
regular system of voting, and to be a new and different manner of voting from that previously 
known, and an exception to the customary and usual manner of voting. The right of absentee and 
disabled voters to cast their ballots at an election is purely statutory; absentee voting was unknown 
to, and not recognized at, the common law. 

 

Absentee voting is an outgrowth of modern social and economic conditions devised to 
accommodate those engaged in military or civil life whose duties make it impracticable for them to 
attend their polling places on the day of election, and the privilege of absentee voting may flow from 
constitutional provisions or be conferred by statutes, existing in some jurisdictions, which provide in 
varying terms for the casting and reception of ballots by soldiers and sailors or other qualified voters 
absent on election day from the district or precinct of their residence. 

 

Such statutes are regarded as conferring a privilege and not a right, or an absolute right. When 
the legislature chooses to grant the right by statute, it must operate with equality among all the class 
to which it is granted; but statutes of this nature may be limited in their application to particular 
types of elections. The statutes should be construed in the light of any constitutional provisions 
affecting registration and elections, and with due regard to their texts prior to amendment and to 
predecessor statutes and the decisions thereunder; they should also be construed in the light of the 
circumstances under which they were enacted; and so as to carry out the objects thereof, if this can 
be done without doing violence to their provisions and mandates. Further, in passing on statutes 
regulating absentee voting, the court should look to the whole and every part of the election laws, 
the intent of the entire plan, and reasons and spirit of their adoption, and try to give effect to every 
portion thereof. 

 

Ordinarily, an absentee is not a resident and vice versa; a person cannot be at the same time, 
both a resident and an absentee. However, under our election laws and the countless 
pronouncements of the Court pertaining to elections, an absentee remains attached to his residence 
in the Philippines as residence is considered synonymous with domicile. 

 

For political purposes the concepts of residence and domicile are dictated by the peculiar criteria 
of political laws.  As these concepts have evolved in our election law, what has clearly and 
unequivocally emerged is the fact that residence for election purposes is used synonymously with 
domicile.  

 

Contrary to the claim of petitioner, the execution of the affidavit itself is not the enabling or 
enfranchising act. The affidavit required in Section 5(d) is not only proof of the intention of the 
immigrant or permanent resident to go back and resume residency in the Philippines, but more 
significantly, it serves as an explicit expression that he had not in fact abandoned his domicile of 
origin. Thus, it is not correct to say that the execution of the affidavit under Section 5(d) violates the 
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Constitution that proscribes “provisional registration or a promise by a voter to perform a condition 
to be qualified to vote in a political exercise.” 

 

The jurisprudential declaration in Caasi vs. Court of Appeals that green card holders are 
disqualified to run for any elective office finds no application to the present case because the Caasi 
case did not, for obvious reasons, consider the absentee voting rights of Filipinos who are 
immigrants and permanent residents in their host countries. 

 

Contrary to petitioner’s claim that Section 5(d) circumvents the Constitution, Congress enacted 
the law prescribing a system of overseas absentee voting in compliance with the constitutional 
mandate.  Such mandate expressly requires that Congress provide a system of absentee voting that 
necessarily presupposes that the “qualified citizen of the Philippines abroad” is not physically 
present in the country.  The provisions of Sections 5(d) and 11 are components of the system of 
overseas absentee voting established by R.A. No. 9189.  The qualified Filipino abroad who executed 
the affidavit is deemed to have retained his domicile in the Philippines.  He is presumed not to have 
lost his domicile by his physical absence from this country.  His having become an immigrant or 
permanent resident of his host country does not necessarily imply an abandonment of his intention 
to return to his domicile of origin, the Philippines. Therefore, under the law, he must be given the 
opportunity to express that he has not actually abandoned his domicile in the Philippines by 
executing the affidavit required by Sections 5(d) and 8(c) of the law. 

 

Petitioner’s speculative apprehension that the implementation of Section 5(d) would affect the 
credibility of the elections is insignificant as what is important is to ensure that all those who possess 
the qualifications to vote on the date of the election are given the opportunity and permitted to 
freely do so.  The COMELEC and the Department of Foreign Affairs have enough resources and 
talents to ensure the integrity and credibility of any election conducted pursuant to R.A. No. 9189. 

 

In fine, considering the underlying intent of the Constitution, the Court does not find Section 
5(d) of R.A. No. 9189 as constitutionally defective.  

 

B. Is Section 18.5 of R.A. No. 9189 in relation to Section 4 of the same Act in contravention of 
Section 4, Article VII of the Constitution? 

 

Section 4 of R.A. No. 9189 provides that the overseas absentee voter may vote for president, 
vice-president, senators and party-list representatives. 

Section 18.5 of the same Act provides: 

SEC. 18.  On-Site Counting and Canvassing. –  

18. 5 The canvass of votes shall not cause the delay of the proclamation of a winning 
candidate if the outcome of the election will not be affected by the results thereof.  Notwithstanding 
the foregoing, the Commission is empowered to order the proclamation of winning candidates 
despite the fact that the scheduled election has not taken place in a particular country or countries, if 
the holding of elections therein has been rendered impossible by events, factors and circumstances 
peculiar to such country or countries, in which events, factors and circumstances are beyond the 
control or influence of the Commission.  (Emphasis supplied) 
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Petitioner claims that the provision of Section 18.5 of R.A. No. 9189 empowering the 
COMELEC to order the proclamation of winning candidates insofar as it affects the canvass of 
votes and proclamation of winning candidates for president and vice-president, is unconstitutional 
because it violates the following provisions of paragraph 4, Section 4 of Article VII of the 
Constitution: 

SEC. 4 . . . 

The returns of every election for President and Vice-President, duly certified by the board of 
canvassers of each province or city, shall be transmitted to the Congress, directed to the President of 
the Senate.  Upon receipt of the certificates of canvass, the President of the Senate shall, not later 
than thirty days after the day of the election, open all the certificates in the presence of the Senate 
and the House of Representatives in joint public session, and the Congress, upon determination of 
the authenticity and due execution thereof in the manner provided by law, canvass the votes. 

 

The person having the highest number of votes shall be proclaimed elected, but in case two or 
more shall have an equal and highest number of votes, one of them shall forthwith be chosen by the 
vote of a majority of all the Members of both Houses of the Congress, voting separately. 

 

The Congress shall promulgate its rules for the canvassing of the certificates. 

 

…which gives to Congress the duty to canvass the votes and proclaim the winning candidates 
for president and vice-president. 

Indeed, the phrase, proclamation of winning candidates, in Section 18.5 of R.A. No. 9189 is far 
too sweeping that it necessarily includes the proclamation of the winning candidates for the 
presidency and the vice-presidency. 

Section 18.5 of R.A. No. 9189 appears to be repugnant to Section 4, Article VII of the 
Constitution only insofar as said Section totally disregarded the authority given to Congress by the 
Constitution to proclaim the winning candidates for the positions of president and vice-president. 

In addition, the Court notes that Section 18.4 of the law, to wit: 

18.4.  . . .  Immediately upon the completion of the canvass, the chairman of the Special Board 
of Canvassers shall transmit via facsimile, electronic mail, or any other means of transmission equally 
safe and reliable the Certificates of Canvass and the Statements of Votes to the Commission,  . . .  

clashes with paragraph 4, Section 4, Article VII of the Constitution  which provides that the 
returns of every election for President and Vice-President shall be certified by the board of 
canvassers to Congress. 

 

Congress could not have allowed the COMELEC to usurp a power that constitutionally belongs 
to it or, as aptly stated by petitioner, to encroach “on the power of Congress to canvass the votes for 
president and vice-president and the power to proclaim the winners for the said positions.”  The 
provisions of the Constitution as the fundamental law of the land should be read as part of The 
Overseas Absentee Voting Act of 2003 and hence, the canvassing of the votes and the proclamation 
of the winning candidates for president and vice-president for the entire nation must remain in the 
hands of Congress. 
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C. Are Sections 19 and 25 of R.A. No. 9189 in violation of Section 1, Article IX-A of the 
Constitution? 

 

Petitioner avers that Sections 19 and 25 of R.A. No. 9189 violate Article IX-A (Common 
Provisions) of the Constitution, to wit: 

Section 1. The Constitutional Commissions, which shall be independent, are the Civil Service 
Commission, the Commission on Elections, and the Commission on Audit.   

The parties are unanimous in claiming that Sections 19, 25 and portions of Section 17.1 are 
unconstitutional.  Thus, there is no actual issue forged on this question raised by petitioner. 

However, the Court finds it expedient to expound on the role of Congress through the Joint 
Congressional Oversight Committee (JCOC) vis-à-vis the independence of the COMELEC, as a 
constitutional body. 

 

R.A. No. 9189 created the JCOC, as follows: 

SEC. 25. Joint Congressional Oversight Committee. – A Joint Congressional Oversight 
Committee is hereby created, composed of the Chairman of the Senate Committee on 
Constitutional Amendments, Revision of Codes and Laws, and seven (7) other Senators designated 
by the Senate President, and the Chairman of the House Committee on Suffrage and Electoral 
Reforms, and seven (7) other Members of the House of Representatives designated by the Speaker 
of the House of Representatives: Provided, That, of the seven (7) members to be designated by each 
House of Congress, four (4) should come from the majority and the remaining three (3) from the 
minority. 

 

The Joint Congressional Oversight Committee shall have the power to monitor and evaluate the 
implementation of this Act. It shall review, revise, amend and approve the Implementing Rules and 
Regulations promulgated by the Commission 

SEC. 19.  Authority of the Commission to Promulgate Rules. – The Commission shall issue the 
necessary rules and regulations to effectively implement the provisions of this Act within sixty (60) 
days from the effectivity of this Act.  The Implementing Rules and Regulations shall be submitted to 
the Joint Congressional Oversight Committee created by virtue of this Act for prior approval. 

 

 By virtue of Section 19 of R.A. No. 9189, Congress has empowered the COMELEC to “issue 
the necessary rules and regulations to effectively implement the provisions of this Act within sixty 
days from the effectivity of this Act.”  This provision of law follows the usual procedure in drafting 
rules and regulations to implement a law – the legislature grants an administrative agency the 
authority to craft the rules and regulations implementing the law it has enacted, in recognition of the 
administrative expertise of that agency in its particular field of operation.  Once a law is enacted and 
approved, the legislative function is deemed accomplished and complete.  The legislative function 
may spring back to Congress relative to the same law only if that body deems it proper to review, 
amend and revise the law, but certainly not to approve, review, revise and amend the IRR of the 
COMELEC. 

 

By vesting itself with the powers to approve, review, amend, and revise the IRR for The 
Overseas Absentee Voting Act of 2003, Congress went beyond the scope of its constitutional 
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authority. Congress trampled upon the constitutional mandate of independence of the COMELEC.  
Under such a situation, the Court is left with no option but to withdraw from its usual reticence in 
declaring a provision of law unconstitutional.  

 

 The following portions of R.A. No. 9189 are declared VOID for being 
UNCONSTITUTIONAL: 

a) The phrase in the first sentence of the first paragraph of Section 17.1, to wit:  “subject to the 
approval of the Joint Congressional Oversight Committee;” 

b) The portion of the last paragraph of Section 17.1, to wit:  “only upon review and approval of 
the Joint Congressional Oversight Committee;” 

c) The second sentence of the first paragraph of Section 19, to wit:  “The Implementing Rules 
and Regulations shall be submitted to the Joint Congressional Oversight Committee created by 
virtue of this Act for prior approval;” and 

d) The second sentence in the second paragraph of Section 25, to wit:  “It shall review, revise, 
amend and approve the Implementing Rules and Regulations promulgated by the Commission” of 
the same law; 

for being repugnant to Section 1, Article IX-A of the Constitution mandating the independence 
of constitutional commission, such as COMELEC. 

 

The constitutionality of Section 18.5 of R.A. No. 9189 is UPHELD with respect only to the 
authority given to the COMELEC to proclaim the winning candidates for the Senators and party-list 
representatives but not as to the power to canvass the votes and proclaim the winning candidates for 
President and Vice-President which is lodged with Congress under Section 4, Article VII of the 
Constitution. 

 

The constitutionality of Section 5(d) is UPHELD. 

 

Pursuant to Section 30 of R.A. No. 9189, the rest of the provisions of said law continues to be 
in full force and effect. 

 
 


